Schriften zur Europdischen Integration 55
und Internationalen Wirtschaftsordnung

Stefan Kadelbach | Rainer Hofmann (eds.)

70 Years of Human Rights and
the Rule of Law in Europe




Schriften zur
Europaischen Integration und
Internationalen Wirtschaftsordnung

Veroffentlichungen des

Wilhelm Merton-Zentrums fiir Europaische Integration und
Internationale Wirtschaftsordnung,

edited by

Professor Dr. Dr. Rainer Hofmann, Universitat Frankfurt a. M.
Professor Dr. Stefan Kadelbach, Universitat Frankfurt a. M.

Professor Dr. Rainer Klump, Universitat Frankfurt a. M.

Volume 55




Stefan Kadelbach | Rainer Hofmann (eds.)

70 Years of Human Rights and
the Rule of Law in Europe

{} Nomos




The Deutsche Nationalbibliothek lists this publication in the
Deutsche Nationalbibliografie; detailed bibliographic data
are available on the Internet at http://dnb.d-nb.de

ISBN 978-3-8487-8166-9 (Print)
978-3-7489-2626-9 (ePDF)

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN 978-3-8487-8166-9 (Print)
978-3-7489-2626-9 (ePDF)

Library of Congress Cataloging-in-Publication Data
Kadelbach, Stefan / Hofmann, Rainer

70 Years of Human Rights and the Rule of Law in Europe
Stefan Kadelbach / Rainer Hofmann (eds.)

139 pp.

Includes bibliographic references.

ISBN  978-3-8487-8166-9 (Print) Onlimeversion
978-3-7489-2626-9 (ePDF) Nomos eLibrary

1st Edition 2021

© Nomos Verlagsgesellschaft, Baden-Baden, Germany 2021. Overall responsibility
for manufacturing (printing and production) lies with Nomos Verlagsgesellschaft mbH
& Co. KG.

This work is subject to copyright. All rights reserved. No part of this publication may be
reproduced or transmitted in any form or by any means, electronic or mechanical,
including photocopying, recording, or any information storage or retrieval system,
without prior permission in writing from the publishers. Under § 54 of the German
Copyright Law where copies are made for other than private use a fee is payable to
“Verwertungsgesellschaft Wort”, Munich.

No responsibility for loss caused to any individual or organization acting on or refraining
from action as a result of the material in this publication can be accepted by Nomos
or the editors.



Preface

The years of 2019 and 2020 offered the opportunity to commemorate four
anniversaries: On 4 November 2020, it was 70 years ago that the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, the
European Convention on Human Rights (ECHR), was signed. Ten years
later, the European Court of Human Rights (ECtHR) began its work, so
that the Court has been watching over the application of the ECHR for 60
years. The Council of Europe, the ECHR’s umbrella organization, had its
70t anniversary on S May 2019. Finally, the European Commission for
Democracy through Law, the so-called Venice Commission, established in
1990, could celebrate its 30 birthday. These jubilees offer a good reason
to take a look at how these institutions have contributed to making human
rights and the rule of law a matter of common interest in Europe, and
what their present condition is.

The work of these institutions had diverse impacts on furthering Euro-
pean integration. Initially, many thought the Council of Europe would be
the organization from which the European Union should originate. Its
task “to achieve a greater unity between its members for the purpose of
safeguarding and realizing the ideals and principles which are their com-
mon heritage and facilitating their economic and social progress”, as it is
stated in Art. 1 of its Statute, has been incorporated in the EU’s catalogue
of aims and values. The ECHR’s guarantees have been the basis for the
European Court of Justice’s case law and the Charter of Fundamental
Rights of the European Union. The work of the Venice Commission, an-
other body operating under the aegis of the Council of Europe, is tightly
connected with the rule of law framework under which the European
Commission monitors critical constitutional developments in EU member
states.

The Council of Europe as well as the European Union have recently
been confronted with tendencies of renationalization and an emphasis on
interests of national governments in the politics of several European states.
An increase in reservations concerning the impact of the ECHR and judge-
ments of the ECtHR can be observed at the level of highest courts in some
European states. These tendencies, although different in their causes, seem
to fit into a global political climate and rough times for individual rights
and the rule of law.



Preface

At the 19* Walter Hallstein Symposium, which took place on 5 and 6
March 2020 and the contributions of which are documented in the present
volume, the central question was how far these observations can be validat-
ed by looking at the practice of the competent institutions. Applying
paradigms of political sciences, it might be tempting to divide their histo-
ry, as is the case with other international institutions, into different phases
(such as foundation, consolidation, expansion and backlash). However, the
starting hypothesis of the current volume is that this question cannot be
answered by an abstract historical periodization, but rather by taking a
closer look at the central elements of the European Council’s system of val-
ues. Therefore, after a reminder of the origins of the ECHR, different pro-
tection systems will be discussed from a practitioner’s and an academic
point of view. A case study will be devoted to the highly sensitive cross-sec-
toral field of procedural rights flowing from the rule of law. Finally, a con-
tribution will be devoted to the Venice Commission and its impact on the
rule of law in Europe, thus also offering a perspective at how further con-
stitutional practice may develop.

We owe thanks to the Frankfurt research network "Normative Orders"
for generous financial support, to Brian Cooper for language editing and to
Raven Kirchner for formatting the manuscripts.

Frankfurt am Main, autumn 2020

Rainer Hofmann Stefan Kadelbach Rainer Klump
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