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Preface to the Second Edition
The first edition of this book has been very well received. It has found its place on 

the desks of numerous practitioners and judges, and in law libraries across the world. 
The positive reception by both practice and academia has provided the foundation and 
motivation for this second edition.

In the meantime, European financial services law has continued to evolve. Many 
of the regulations and directives commented on in the first edition have undergone 
substantial amendments. Moreover, the EU entered a wholly new area with the adoption 
of the Markets in Crypto-Assets Regulation (MiCAR). This new regulation raises a 
multitude of complex questions that need to be addressed urgently. We are pleased that 
a new, young team of authors has taken over this task with commitment, energy and 
intellectual rigour.

Our sincere thanks go to all contributors and to the publisher for their continued 
dedication to this project. We owe a particular debt of gratitude to Fabian Schinerl, who 
coordinated numerous tasks. Thanks also to Susanne Brück and Julia Wachowicz for 
their assistance in preparing the manuscript. Finally, we warmly invite you, the readers, 
to provide us with feedback. Your insights and suggestions are essential to the further 
development of this work.

 

Vienna and Hamburg, October 2025 Prof. Dr. Matthias Lehmann
Prof. Dr. Christoph Kumpan
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1. Security Markets and Services
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I.  Overview

The Markets in Financial Instruments Directive (MiFID) is the cornerstone of EU 
securities law. It spans over a wide range of issues, covering trading venues and various 
types of investment service providers, such as financial advisers, stockbrokers and port­
folio managers. To illustrate its importance, it is useful to draw a comparison to US law: 
MiFID combines the rules to be found in the US Securities Act, Securities Exchange 
Act, Investment Adviser’s Act and in large parts those of the Dodd-Frank Act. It is 
therefore no exaggeration to say that MiFID is the “constitution” of the European market 
in financial services.

The predecessor – MiFID I – was adopted in 2004 and applied as of 1 November 
2007.1 The current second version of MiFID (MiFID II) is in force since 3 January 
2018. MiFID II brings a number of changes with regard to MiFID I. The most visible 
of those is that it is now accompanied by a regulation, the MiFIR (Markets in Financial 
Instruments Regulation).2 While MiFID needs to be transposed into the national law of 
the Member States, MiFIR applies directly throughout the European Union. This marks 
a significant strengthening of the uniformity of the market governance.

The substantive rules of MiFID II and MiFIR as well depart in many ways from 
those of MiFID I. While the fundamental pillars have been left untouched, a number of 
innovations have been introduced. They include, inter alia:

(1) the introduction of Organised Trading Facilities (OTF) as a new form of alternative 
trading venues;

(2) the inclusion of emission allowances and structured deposits into the Directive’s 
scope of application;

(3) increased pre- and post-trade transparency requirements for non-equity instru­
ments;

(4) an obligation to trade certain derivatives on trading venues;
(5) rules on non-discriminatory access to clearing;
(6) the possibility to impose position limits for commodity derivatives;
(7) the increased regulation of trading on own account, especially in the case of high 

frequency trading;
(8) the prohibition of inducements;
(9) the clear distinction between independent and non-independent advice;
(10) the prohibition of non-paid research by investment services;
(11) rules on product governance and product intervention;
(12) a partly harmonised third-country regime.

MiFID II and MiFIR are complemented by around 100 delegated and implementing 
acts that have been adopted by the Commission on Level 2. These acts are binding and 
directly applicable for authorities and courts in the Member States. Furthermore, there 
are around 300 non-binding guidelines, opinion, recommendations and questions and 

1 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in 
financial instruments [2004] OJ L145/1.

2 Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on 
markets in financial instruments, [2014] OJ L 173/84.
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answers (Q&A) published by ESMA on Level 3 that are necessary to understand the 
legislation on the upper levels and to ensure their uniform application.3

The implementation of the revised rules presents a significant challenge to firms and 
supervisors alike. Because of this, the introduction of MiFID II and MiFIR, which was 
originally scheduled for 2017, had been postponed by one year. Initially, there was great 
uncertainty due to the delay in adopting the Level 2 acts foreseen at Level 1. Most of 
these acts have now been adopted.

MiFID II, MiFIR and the Level 2 and 3 acts encompass a myriad of texts. Further­
more, they are closely entangled with Member State law that transposes MiFID II 
and which also has different levels (e.g. legislation by Parliament, ministerial decrees, 
interpretations by the supervisor). This mishmash of different sources increases the 
complexity of their application.

II.  Economic rationale

The original purpose and justification of MiFID, which continues to exist today in 
MiFID II and MiFIR, was the opening up of national markets for competition between 
financial service providers and trading venues. They were allowed to provide their 
services throughout the Single Market, being submitted solely to the control by their 
home country.4 It is a fact that increased competition serves the interests of investors and 
issuers by reducing transaction costs. It also leads to wider investor choice and access 
to finance for companies.

Another key goal of MiFID II and MiFIR is the protection of investors,5 in particu­
lar by overcoming information asymmetries. Traders often have crucial information 
about the issuer and the products, which investors lack. This creates inefficiencies and 
could deter investors from engaging on the financial market. Disclosure rules and the 
obligation to conduct a suitability or appropriateness tests are designed to overcome 
these obstacles.6 Insufficient information also may affect trading. Pre- and post-trade 
transparency rules improve the information supplied to intermediaries and investors 
with regard to the most efficient trading venue.7 The best execution duty obliges the 
intermediary to make use of them.8

Financial services rendered by an intermediary are frequently plagued by principal-
agent problems. Service providers may be induced to recommend a product that is not 
fully aligned to the needs of the investor. This may lead to the inefficient allocation 
of capital. Therefore, the EU legislator obliges intermediaries to identify, prevent and 
disclose conflicts of interests, and prohibits inducements.9

Besides reasons related to the efficiency of capital markets, MiFID II and MiFIR also 
serve non-financial goals. An example are the rules on position limits for commodities 
derivatives, which aim to limit the negative effects of speculation on the provision with 
goods and services.10

3 Both numbers are as of the end of 2024.
4 See Recital 2 MiFID I.
5 See Recital 2 MiFID I.
6 Art 25 MiFID II.
7 Art 3-21 MiFIR.
8 Art 27 MiFID II.
9 Art 23 MiFID II.
10 Part IV MiFID II.
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Another recent development on the EU level is the growing emphasis on financing 
sustainable activities, promoting ESG (environmental, social, governance) standards.11 

This integration of sustainability into financial law represents a paradigm shift towards 
recognising the role of the financial sector in achieving broader societal goals. Financial 
institutions are being encouraged to factor in these risks to prevent market instability 
caused by events such as environmental disasters.12 While financial law can support 
sustainability goals and help address climate change, it is crucial that these efforts do not 
compromise market efficiency and financial stability. In particular, an excessive focus 
on sustainable investments may inadvertently contribute to the formation of speculative 
bubbles.

While the economic benefits of MiFID II and MiFIR can be hardly disputed, they 
must be weighed against the substantial compliance costs created by them. Independent 
studies claim that the costs of implementation in 2017 alone reach Euro 2.1 bn,13 while 
the initial estimates of the whole (!) costs by the Commission ranged between a quarter 
and one third.14 These costs will be pushed down by the industry and ultimately have to 
be borne by the investor.

III.  Key principles

It is easy to lose sight in the bewildering labyrinth of regulatory texts. Some key 
principles underlying MiFID II and MiFIR may serve as guiding threads.

One of them is the country-of-origin principle. Under this principle, investment 
firms, market operators and other financial service providers active on the Single Market 
are authorised and supervised by the authorities of their country of origin. The so-called 
“EU passport” allows them to render their services in any Member State of the European 
Economic Area (EEA), comprising besides the 27 members of the EU also Iceland, 
Liechtenstein and Norway. The country-of-origin principle and the European passport 
are key concepts of EU law. They serve to break up national markets and create an 
integrated European market with increased competition.

The second principle is that Member States must ensure a minimum of investor 
protection. This principle is the natural counterpart of open markets.15 Its aim is to 
reassure investors that engage with intermediaries from other states. Investor protection 
is achieved by the various obligations that intermediaries must comply with when mar­
keting financial instruments, such as the duty to act in the best interest of the customer 
or the obligation to conduct a suitability or appropriateness test. The obligation to avoid 
or disclose conflicts of interests also serves the interests of the investor by overcoming 
principal-agent problems.

A third principle that is pervasive in MiFID II and MiFIR is that of transparency.16 

This principle is related to investor protection as transparent markets are in the interest 

11 See Schoenmaker and Schramade, Principles of Sustainable Finance (OUP 2019) 84-85.
12 See Günewald, ‘Climate Change as a Systemic Risk in Finance: Are Macroprudential Authorities Up 

to the Task’ in Busch, Ferrarini and Grünewald (eds), Sustainable Finance in Europe (2nd edn, Palgrave 
Macmillan 2024) 265-274.

13 IHS Markit, ‘Counting the Cost of MiFID’, available at https://cdn.ihs.com/www/pdf/counting-the-co
st-of-mifid-ii.pdf (3.2.2025).

14 Commission, Staff Working Paper, Impact Assessment Accompanying the Document ‘Proposal for a 
Directive of the European Parliament and of the Council on Markets in Financial Instruments (Recast), 
SEC(2011) 1226 final, p. 64.

15 See also → mn 18.
16 See e.g. Recital 14, Art 125, Art 18(1), 47(1)(d), 51(1), 53(1) MiFID II, Recital 1, 5, 8, Title 2, 3 MiFIR.
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of the investor, but is also justified in its own right. Besides protecting the investor, the 
obligations of pre- and post-trade transparency increase the overall efficiency of the 
market by favouring those markets that offer the best price/service ratio. Furthermore, 
transparent markets are usually more stable, as transparency acts as a policeman that 
seeks and extinguishes market imperfections and abuse. But transparency also has a cost 
in terms of reporting and the possible deterrence of investors to use trading venues such 
as dark pools, which may draw on liquidity.

A fourth principle under MiFID II and MiFIR is that of non-discrimination17. It 
applies for instance with regard to alternative trading venues and CCPs, which all must 
provide non-discriminatory access. This does not necessarily mean that every investor, 
customer or participant has to be treated in the same way. But where they are treated 
differently, there must be objective reasons for doing so.

IV.  Genesis

For the first time, EU investment services were regulated in the Investment Services 
Directive (ISD) of 1993.18 As with many other directives of this era, the goal of the ISD 
was to open up the markets in the then European Economic Community for services 
from other Member States. As a counterpart, the Directive introduced a number of 
harmonisation measures aimed at securing a minimum standard of investor protection 
in the laws of the various member countries. Overall, the ISD did however not achieve 
its goal of bringing about meaningful competition of financial service providers in the 
Community.19

The situation changed when MiFID I entered into force in 2007. This was the 
starting point of booming competition in financial services at a European scale. Crucial 
for that was the abolishment of the monopoly that exchanges had been enjoying under 
some national laws. MiFID I also introduced new trading venues, the so-called MTF, 
and endowed them with the right to render their services throughout the Community. 
Furthermore, it strengthened and extended the rules on investor protection.20

MiFID I has been the single most important step to create a single market for 
financial services in Europe. However, the global financial crisis of 2007/2008 exposed 
weaknesses in the functioning and the transparency of financial markets.21 Examples 
include the selling of complex products to investors and the intransparency of trading 
in non-equity instruments. This sped up efforts that were already underway to overhaul 
MiFID I. Inter alia, the EC had to comply with commitments undertaken on the G20 
level to bring more transparency into the trading of derivatives.22

The work on MiFID II and MiFIR coincided with reforms of the regulatory and 
supervisory process. The ISD and MiFID I had been adopted under the so-called Lam­
falussy framework, which provided for a complex interaction between the Commission, 

17 See e.g. Recital 14, 119, Art 18(3), 37(1), 47(1)(d), 48(8), 53(1), 57(9) MiFID II, Recital 28, Art 8(3) 
and (4), 10(2), 17(1) and (2), 18(5) and (7), 28(3), 35 MiFIR.

18 Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities field, OJ L 141, 
p. 27.

19 On the ISD, see e.g. the various contributions in Ferrarini, European Securities Markets: The Invest­
ment Services Directive and Beyond (Kluwer Law International 1998).

20 See Recital 2 MiFID I.
21 See Recital 4 MiFID II.
22 See G20 Heads of State, ‘Leaders’ Statement The Pittsburgh Summit’ 9, available at http://www.g20.ut

oronto.ca/2009/2009communique0925.html (3.2.2025).
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the Council, Member States and stakeholders on four different levels.23 In 2010, how­
ever, three European Supervisory Authorities (ESAs) were established as part of the 
newly created European System of Financial Supervision. ESMA, the European Markets 
and Services Authority, was endowed with far-reaching competences to regulate and 
supervise financial markets. Yet it does not directly intervene in the day-to-day business 
of individual service providers, but functions more like a supervisor of supervisors. 
As such, it plays an instrumental role in the interpretation and implementation of 
MiFID II, providing draft regulatory and implementing standards that are adopted by 
the Commission on Level 2, and publishing acts on Level 3 that national supervisors will 
generally follow even if they are non-binding.

The reform was inspired by the De Larosière Report.24 It substantially strengthened 
the regulatory rules by introducing fully uniform rules under MiFIR. These rules 
and the transposing national law will be applied by both the ESAs and the Member 
States authorities working in common. This represents an important juncture between 
the overhaul of the institutional setup and the reform of substantive rules. It further 
represents the commencement of a paradigm shift in EU financial law, transitioning 
from Directives to fully harmonised Regulations that are applicable across the EU. But 
despite these measures, the objective of the Capital Markets Union (CMU) has not been 
achieved yet, as the EU still lacks a single set of rules for all aspects of trading, and 
there is still wide diversity in supervisory practices and interpretations of the rules.25 

To maintain competitiveness in the global financial market, the EU should proceed 
with caution. Merely enacting more detailed and intricate rules does not solve problems 
or make them disappear. Fundamental issues in the CMU and EU financial law may, 
in general, be more effectively addressed by simplifying regulation and establishing 
high-level guidance and basic principles.26

23 The Committee of Wise Men, ‘Final Report of the Committee of Wise Men on the Regulation of 
European Securities Market’, available at https://www.esma.europa.eu/sites/default/files/library/2015/11/la
mfalussy_report.pdf (3.2.2025).

24 The High-LevelGroup on Financial Supervision in the EU, ‘Report’: https://ec.europa.eu/economy_fi
nance/publications/pages/publication14527_en.pdf (3.2.2025).

25 Draghi Report, The Future of European Competitiveness, Part A (2024) 59–60.
26 For thoughtful recommendations, see Draghi Report, The Future of European Competitiveness, 

Part B (2024) 283–295.
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Markets in Financial Instruments Directive (MiFID II)

Directive 2014/65/EU of the European Parliament and of the Council
of 15 May 2014 on markets in financial instruments

(OJ L 173, 12.6.2014, p. 349-496)

TITLE I
SCOPE AND DEFINITIONS

Bibliography: Boskovic T, Cerruti C and Noel M, ‘Comparing European and U.S. Securities Regulations: 
MiFID versus Corresponding U.S. Regulations’ (2010) World Bank Working Papers no 184; Busch D and 
Ferrarini G, Regulation of the EU Financial Markets: MiFID II and MiFIR (Oxford University Press 2017); 
Clausen NJ and Sorensen KE, ‘Reforming the Regulation of Trading Venues in the EU under the Proposed 
MiFID II – Levelling the Playing Field and Overcoming Market Fragmentation?’ (2012) 3 European Com­
pany and Financial Law Review 275-306; Ferrarini G and Saguato P, ‘Reforming Securities and Derivatives 
Trading in the EU: From EMIR to MiFIR’ (2013) 13(2) Journal of Corporate Law Studies 319-359; 
Geier B and Schmitt C, ‘MiFID-Reform: der neue Anwendungsbereich der MiFID II und MiFIR‘ (2013) 
Wertpapiermitteilungen (WM) 915-920; Jung P and Bischof E, Europäisches Finanzmarktrecht (Nomos 
2015); Scott J, ‘The New EU "Extraterritoriality"’ (2014) 51 Common Market Law Review 1343-1380; 
Veil R (ed), European Capital Markets Law (3rd edn, Hart 2023); Veil R and Lerch M, ‘Auf dem Weg zu 
einem Europäischen Finanzmarktrecht: die Vorschläge der Kommission zur Neuregelung der Märkte für 
Finanzinstrumente’ (2012) Wertpapier-Mitteilungen (WM) 1557-1565 (part I) and pp. 1605-1613 (part II); 
Vester J, ‘MiFID II / MiFIR: Überblick über die Auswirkungen auf den Derivatehandel’ (2015) Recht der 
Finanzinstrumente (RdF) 92-99.

Article 1
Scope

1. This Directive shall apply to investment firms, market operators, and third-
country firms providing investment services or performing investment activities 
through the establishment of a branch in the Union.

2. This Directive establishes requirements in relation to the following:
(a) authorisation and operating conditions for investment firms;
(b) provision of investment services or activities by third-country firms 

through the establishment of a branch;
(c) authorisation and operation of regulated markets; and
(d) (repealed by Directive (EU) 2019/2177)
(e) supervision, cooperation and enforcement by competent authorities.

3. The following provisions shall also apply to credit institutions authorised under 
Directive 2013/36/EU, when providing one or more investment services and/or 
performing investment activities:
(a) Article 2(2), Article 9(3) and Articles 14 and 16 to 20,
(b) Chapter II of Title II excluding second subparagraph of Article 29(2),
(c) Chapter III of Title II excluding Article 34(2) and (3) and Article 35(2) to 

(6) and (9),
(d) Articles 67 to 75 and Articles 80, 85 and 86.

4. The following provisions shall also apply to investment firms and to credit insti­
tutions authorised under Directive 2013/36/EU when selling or advising clients 
in relation to structured deposits:
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(a) Article 9(3), Article 14, and Article 16(2), (3) and (6);
(b) Articles 23 to 26, Article 28 and Article 29, excluding the second subpara­

graph of paragraph 2 thereof, and Article 30; and
(c) Articles 67 to 75.

5. Article 17(1) to (6) shall also apply to members or participants of regulated 
markets and MTFs who are not required to be authorised under this Directive 
pursuant to points (a), (e), (i) and (j) of Article 2(1).

6. Articles 57 and 58 shall also apply to persons exempt under Article 2.
7. (repealed by Directive (EU) 2024/790)

I. General overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
1. Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
2. Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
3. Context . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

II. Personal scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
1. Investment firms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
2. Market operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
3. Algorithmic traders and holders of positions in commodity derivatives . . 11

III. Material scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
IV. Territorial scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

I.  General overview

Purpose

The first article of MiFID defines the scope of the Directive.

Background

In comparison to MiFID I, the scope of MiFID II has been considerably extended. 
It now covers organised trading facilities (OTFs) and third-country firms. See → Intro­
duction mn 3.

Context

Art 1 MiFID II is strongly connected to Art 2 and 3 MiFID II, which provide 
for exemptions from the scope of the Directive. Basic notions used in Art 1, such as 
‘investment firm’ or ‘trading venue’, are defined in Art 4 MiFID II.

II.  Personal scope

Investment firms

The main body of the provisions of MiFID II covers investment firms.1 The notion is 
defined by Art 4(1)(1) MiFID II, see the explanation in → Art 4 mn 9-13.

Many of the legal persons that render investment services or ancillary services are 
banks and as such are subject to the special legislative framework for credit institutions 
(CRR II2 and CRD V3). When they provide investment services or ancillary services 

1.

2.

3.

1.

1 Title II (Art 5-43) MiFID II.
2 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on 

prudential requirements for credit institutions and investment firms [2013] OJ L 176/1.
3 Directive 2013/36/EU of 26 June 2013 on access to the activity of credit institutions and the prudential 

supervision of credit institutions and investment firms [2013] OJ L 176/338.
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or when they are selling or advising clients in relation to structured products4, they 
must in addition comply with certain MiFID II provisions set out in Art 1(3) and (4) 
MiFID II. In a nutshell, these concern the conduct requirements, whereas the organisa­
tional requirements including own funds remain subject to the CRR II, the CRD V and 
the national implementing legislation. The conduct requirements of MiFID II do not 
displace any bank specific provisions, but are ‘top up regulation’,5 meaning that they 
apply in addition to the CRR II and CRD V.

These regulations were overly burdensome for small and medium-sized financial 
service providers. To better align with the principle of “same business – same risks – 
same rules”, the EU has restructured its regulatory landscape. Banks remain governed by 
the requirements of CRR II and CRD V, while investment firms are now subject to the 
Investment Firm Directive (IFD)6 and its accompanying Investment Firm Regulation 
(IFR)7. Some investment firms, depending on their size and relevance to the financial 
system, are subject to both the old (CRR/CRD) and new rules (IFR/IFD), resulting in an 
intricate web of regulation.8

The Directive also encompasses legal persons that are dealing on a professional basis 
on own account, i.e. not for third parties.9 The purpose is to avoid circumvention of 
the Directive’s rules, as it is very hard to distinguish between client related and own 
business.10 However, Art 2(1)(d) MiFID II provides an important exception, which in 
practice excludes most persons dealing on own account from the Directive’s scope (see 
→ Art 2 mn 8-14). The mechanism of simultaneous inclusion and exception puts the 
burden of proof on the person that invokes the exception.

Member States may extend the definition of investment firms to natural persons 
if they fulfil certain conditions.11 They must: (1) provide a level of investor protection 
equivalent to that provided by legal persons, and (2) be subject to equivalent prudential 
requirements. If the natural person is engaging in the holding of third party funds or 
securities, the requirements are even more stringent.12 Where these conditions are met, 
the natural person may be authorised as an investment firm. It has to be noted that 
natural persons qualifying as investment firms are in some respects subject to special 
rules.13

Important exemptions from the MiFID II rules applying to investment firms are to 
be found in Art 2 MiFID II. They concern, for instance, insurance undertakings, firms 
providing investment services to members of their corporate group, or persons trading 
on own account.

4 Structured deposits are bank deposits that pay a premium depending on certain circumstances such 
as the favourable development of a stock index or the price of a commodity. See Art 4(1)(43) MiFID II. 
Structured deposits were included into the scope of MiFID II because they present features similar to 
investment products. See Recital 39 MiFID II.

5 Lieverse, ‘The Scope of MiFID II’ in Busch and Ferrarini (eds), Regulation of the EU Financial 
Markets: MiFID II and MiFIR (OUP 2017) para 2.15.

6 Directive (EU) 2019/2034 of the European Parliament and of the Council of 27 November 2019 on the 
prudential supervision of investment firms [2019] OJ L 314/64.

7 Regulation (EU) 2019/2033 of the European Parliament and of the Council of 27 November 2019 on 
the prudential requirements of investment firms [2019] OJ L 314/1.

8 See Art 1 IFR.
9 See Art 4(1)(6) MiFID II and Annex I Section A no 3 MiFID II.
10 See Ferrarini and Busch, ‘Who’s Afraid of MiFID II? An Introduction’, in Busch and Ferrarini (eds), 

Regulation of the EU Financial Markets: MiFID II and MiFIR (OUP 2017) para 1.14.; Lieverse (ibid) paras 
2.37 et seq.

11 Art 4(1)(1) subpara 2 MiFID II; see also → Art 4 mn 12.
12 Art 4(1)(1) subpara 3 MiFID II; see also → Art. 4 mn 12.
13 See Art 5(4)(b) and 9(6) MiFID II.
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Market operators

MiFID II also sets out standards for market operators.14 These are persons that 
manage or operate a regulated market,15 which is a stringently regulated and supervised 
segment of a stock exchange. The operation of an alternative trading venue (MTF 
or OTF) is an investment service, the operator is therefore not a market operator in 
the sense of the Directive, but an investment firm (see → Art 4 mn 10). Systematic 
internalisers16 are also considered to be investment firms since they are executing clients’ 
orders.

Algorithmic traders and holders of positions in commodity derivatives

Certain provisions of MiFID II apply to persons that are neither investment firms nor 
market operators or third-country firms.

This concerns, first, persons that engage in algorithmic trading.17 According to 
Art 1(5) MiFID II, the rules of Art 17(1)-(6) MiFID II apply to algorithmic trading 
regardless of whether the trader needs to be authorised as an investment firm or not. 
The reasoning behind this extension of MiFID to a non-investment firm are the risks 
of algorithmic trading,18 such as ‘flash crashes’. On the definition of algorithmic trading 
see → Art 4 mn 14-16. Recital 59 MiFID II clarifies that the use of algorithms in post-
trading (e.g. clearing and settlement software or the ‘blockchain’) does not constitute 
algorithmic trading.

The second extension of MiFID II beyond investment firms, and market operators 
concerns the provisions on position limits.19 These provisions also apply to persons 
that deal in commodities derivatives and are not covered by the rest of MiFID II because 
they benefit from an exemption under Art 2 MiFID II.20 This extension is necessary in 
order to limit the engagement of financial and non-financial parties on the commodities 
derivatives markets, which is the key objective of position limits.21 They shall apply 
independently of any exemption available to the firm from the other rules of MiFID II.

III.  Material scope

The Directive provides for rules regarding the authorisation and operation of the 
persons covered.22 It also contains provisions on the supervision, cooperation and en­
forcement by the competent authorities.23 In addition to those areas, which are explicitly 
mentioned in Art 1(2) MiFID II, the Directive also includes rules on position limits for 
commodities derivatives.24

2.

3.

14 See Title III (Art 44-56) MiFID II.
15 Art 4(1)(18) MiFID II.
16 On the notion 'regulated market' see Art 4(1)(21) MiFID II.
17 Art 1(5) MiFID II.
18 Recital 59 third sentence MiFID II.
19 Art 57-66 MiFID II.
20 Art 1(6) MiFID II.
21 Title IV (Art 57-58) MiFID II.
22 See Art 1(2)(a), (c) and (d) MiFID II. See in particular Title II (Art 5-43), Title III (Art 44-56) and 

Title V (Art 59-66) MiFID II.
23 See Art 1(2)(e) MiFID II. See in particular Title VI (Art 67-88) MiFID II.
24 Title IV (Art 57-58) MiFID II.
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Index
Bold numbers refer to articles, normal ones to margin numbers.

Abnormal price level
– cypto market manipulation  MiCAR 91 7 f.
Abusive squeeze
– crypto market manipulation  MiCAR 91 14
Accepted market practices  MAD 3-6 13
Access-control-rule  MiFIR 17 5
Access for third-country CCPs and trading 

venues  MiFIR 38 1 f.
Access to benchmarks  MiFIR 35-37 1 f.
Access to CCP  MiFIR 35-37 1 f.
Access to information
– on non-discriminatory basis  MiFIR 13 7
Access to trading venue  MiFIR 35-37 1 f.
Accountability  MiCAR 79 1 f.
Accounting Directive  TD 4 3
Acquisitions of issuers of asset-referenced tokens 

MiCAR 42 1
Acting in concert  TD 10 4 f.
– agreement  TD 10 5 f.
– implementation  TD 10 10
– shareholder activism  TD 10 12
– takeovers  TD 10 11
Active personality principle  MAD 10 3
Additional obligations
– issuer of significant EMTs  MiCAR 58 1
Additional regulatory burden  MiCAR 56 14
Ad hoc disclosure  MAR 17 1 f., 90
– addressee  MAR 17 18 f.
– approval by other body required  MAR 17 70
– background  MAR 17 4 f.
– collective investment undertaking 

MAR 17 18a
– competent authority  MAR 17 108
– confidentiality no longer ensured 

MAR 17 102
– consent by authority  MAR 17 98
– context  MAR 17 7 f.
– contrast with market expectations 

MAR 17 77
– correction  MiCAR 88 20
– crypto market  MiCAR 88 1
– delaying disclosure  MAR 17 61 f., 66 f., 74 f., 

78 f., 80 f., 83 f., 87 f., 94, 98 f., 102 f., 106 f.; 
MiCAR 88 13 f.

– delaying statistics  MAR 17 62a
– direct concern  MiCAR 88 8
– disclosure committee  MAR 17 64
– disclosure process and substance 

MAR 17 30 f.
– dissemination  MiCAR 88 18
– EAMPs  MAR 17 47 f.
– European single access point  MAR 17 44a
– financial crisis  MAR 17 62, 87 f.
– financial institution  MAR 17 73a

– financial objectives at risk  MAR 17 76
– financial stability  MAR 17 92
– guarantee of confidentiality  MAR 17 94
– historical development  MAR 17 12 f.
– immediate disclosure  MiCAR 88 11 ff.
– impact of the reform  MAR 17 14
– information to authority  MAR 17 83
– intellectual property  MAR 17 71
– language  MAR 17 36 f.
– leak  MAR 17 103 f.
– legitimate interests  MAR 17 66 f.
– Listing Act  MAR 17 15a
– loss of inside nature  MAR 17 85 f.
– major holding transaction  MAR 17 72
– MAR changes  MAR 17 13 f.
– materially different from previous 

MAR 17 75
– misleading the public  MAR 17 77a
– most relevant market  MAR 17 110
– MREL  MAR 17 90
– not misleading the public  MAR 17 74 f.
– officially appointed mechanism 

MAR 17 44 f.
– ongoing negotiations  MAR 17 68
– protracted process  MAR 17 81 f.
– public authority approval  MAR 17 73
– purpose  MiCAR 88 1
– rumour  MAR 17 103 f.
– selective disclosure  MAR 17 114 f.
– SMEs  MAR 17 11, 43
– steps in a process  MAR 17 80 f.
– storage  MAR 17 44 f.
– threat to financial viability  MAR 17 69
– update  MiCAR 88 20
– verification  MAR 17 40
– website  MiCAR 88 21
Administrative fine
– fixed-amount based standard 

MiFID II 70 13
Administrative measures  MAR 30 7, 15; 

MiFID II 70 8
– against legal persons  MiFID II 70 7
Administrative sanctions  MAR 26 2, 30 2, 

7 ff., 15; MiCAR 14 11 f.; MiFID II 70 8; 
PRIIPR 29a 2

– against legal persons  MiFID II 70 7
– determination of  MiFID II 72 1 ff.
– for infringements of the MiCAR 

MiCAR 4 36 ff.
Admission to trading  MiCAR 48 11
– market abuse  MiCAR 86 14
– of crypto assets other than ARTs and EMTs 

MiCAR 5 1 ff.
– of crypto-assets other than asset-referenced or 

e-money tokens  MiCAR 14 1
Adverse events  SSR 11 1, 11a 1
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Adverse impacts on the climate/environment 
MiCAR 66 27 f.

Agency problem  MiCAR 54 3
Aggregate value of transactions in EMT 

MiCAR 56 15
AIFM  MiCAR 60 12
– authorisation, application  AIFMD 7 1 f.
– conflicts of interest  AIFMD 14 1 f.
– dual pricing  AIFMD 16 3
– fit and proper  AIFMD 8 3
– liquidity management  AIFMD 16 1 f.
– operating conditions  AIFMD 12 1 f.
– programme of activity  AIFMD 7 5
– redemption fees  AIFMD 16 3
– redemption gates  AIFMD 16 3
– redemptions in kind  AIFMD 16 3
– remuneration policies  AIFMD 13 1
– shareholder control procedure  AIFMD 10 5
– side pockets  AIFMD 16 3
– swing pricing  AIFMD 16 3
AIFMD
– authorisation, scope  AIFMD 11 1
– capital requirements  AIFMD 9 2
– definitions  AIFMD 4 1
– depositary  AIFMD 21 1 f.
– determination of the AIFM  AIFMD 5 1
– ESMA AIFMD Remuneration Guidelines 

AIFMD 13 3
– ESMA key concepts paper  AIFMD 4 2
– exemptions  AIFMD 3 1
– family office  AIFMD 4 6
– marketing of units  AIFMD 31 3
– risk management  AIFMD 15 1
– scope  AIFMD 2 2 f.
– scope of the authorisation  AIFMD 11 1
– small AIFM  AIFMD 3 1
– UCITS management companies  AIFMD 8 2
Algorithmic trading  MiFID II 1 12
– application of MiFID II  MiFID II 4 14
– fundamentals  MiFID II 17 5 f.
Amendments
– ESG considerations  PR 7 16
– ESMA guidelines  PR 7 17
– page limit  PR 6 19
Ancillary activities  AIFMD 6 5
Ancillary activity tests  MiFID II 2 20
Annual class determination  MiFIR 14 12
Annual financial report
– 2013 reform  TD 4 2
– additional elements  TD 4 15 f.
– addressee  TD 4 5
– and Accounting Directive  TD 4 3
– assurance opinion/report on sustainability 

reporting  TD 4 11a
– breach  TD 28a 3
– contents and structure  TD 4 4 f.
– enforcement  TD 4 21, 7 1 f.
– European single electronic format  TD 4 24 f.
– financial statements  TD 4 8 f.
– liability  TD 7 8 f.

– management report  TD 4 12 f.
– origins  TD 4 2
– publication  TD 4 17 f.
– purpose  TD 4 1
– responsibility  TD 7 6 f.
– responsibility statement  TD 4 14 f.
– sanctioning power  TD 28b 1 f.
– sanctions  TD 4 21
Applicable law
– jurisdiction  MiCAR 82 13 f.
Application for authorisation as a CASP 

MiCAR 62 1 ff.
– information to be submitted  MiCAR 62 6 ff.
Approved Publication Arrangement 

MiFIR 20 3, 21 10
Approved Reporting Mechanism  MiFIR 20 4
Arranger model  MiFIR 23 20
Artificial price level
– crypto market manipulation  MiCAR 91 7 f.
Assessment
– competent authority  MiCAR 56 21
Asset-referenced tokens
– asset reserve  MiCAR 36 4 ff.
– business model  MiCAR 36 3 ff.
– definition  MiCAR 3 11 ff.
Asset segregation  MiCAR 36 7
Auctions of emission allowances
– auctions  MAR 2 3
Authorisation  MiCAR 48 9
Authorisation for CASPs  MiCAR 59 6 ff.
– legal person  MiCAR 59 21
– other undertaking  MiCAR 59 22
– services covered  MiCAR 59 8
– territorial scope  MiCAR 59 6 f.
– volume and scale  MiCAR 59 9
Authorisation of investment firms
– application  MiFID II 7 6 f.
– assessment  MiFID II 7 5
– core principles  MiFID II 5 2
– European passport  MiFID II 6 6 f.
– extension  MiFID II 6 5
– governance  MiFID II 9 4 f.
– head office  MiFID II 5 6 f.
– management body  MiFID II 9 4 f.
– market operators  MiFID II 5 3
– maximum assessment period  MiFID II 7 8
– notification  MiFID II 8 8
– operating requirements  MiFID II 7 4
– registered investment firms  MiFID II 5 4 f.
– revocation  MAR 30 17
– scope  MiFID II 6 3 f.
– withdrawal  MiFID II 8 2 f.
Authorisation process  MiCAR 63 1
– assessment phase  MiCAR 63 12 ff.
– consultation phase  MiCAR 63 7 ff.
– notification of receipt  MiCAR 63 5 f.
– refusal  MiCAR 63 17
– simplified procedure  MiCAR 63 24
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Authorised credit institution
– CRD IV  MiCAR 48 8
Avoidance of conflicts  MiFID II 23 1

Back running  MiCAR 89 11
Ban
– from engaging in professional activities 

MAR 23 11
– net compensation  MiCAR 50 6
Bank deposit
– 60 % of the reserve amount  MiCAR 58 9
– monetary policy transmission  MiCAR 50 2
Bank for International Settlement  MiFIR 1 14
Ban of managerial duties  MAR 30 18
Base prospectus
– final terms  PR 8 13
– flexibility  PR 8 9
– form of the final terms  PR 8 11
– individual issue  PR 8 10
– summary  PR 8 12
Behaviour-based market manipulation 

MiCAR 91 4 ff.
Benchmarks
– non-discriminatory access  MiFIR 35-37 11
Best execution  MiFID II 27 1 f.
– execution policy  MiFID II 27 12
– inducements  MiFID II 27 9
– periodic reports  MiFID II 27 10 f.
Best practices  MiCAR 82 5
Branch  MiCAR 59 15
Brexit  MiFIR 38 1
Broker
– insider dealing  MiCAR 89 13
Brussels effect  MiCAR Intro 19
Burial plan
– burden  MiCAR 55 8
– wind-down  MiCAR 74 1

Cancellation of orders
– insider dealing  MiCAR 89 8
Capital holding  MAR 8 19
Capital Markets Union  Intro 22
Capital requirements
– own funds  MiCAR 58 10
Capping  MAR 30 22 f.; MiFID II 70 14
Carve outs
– limited network  MiCAR 48 14
CASP  MiCAR 59 1 ff., 69 1 f., 73 1 f.
– administrative penalties  MiCAR 59 30
– branch  MiCAR 59 15
– effective management  MiCAR 59 16 f.
– extension of authorisation  MiCAR 59 26
– governance arrangements  MiCAR 68 1 f.
– impersonation  MiCAR 59 24
– internal governance  MiCAR 73 9
– legal person  MiCAR 59 21
– liability  MiCAR 73 6, 13 f.
– licence  MiCAR 77 5

– management body  MiCAR 68 7, 69 4 f.
– mandatory establishment  MiCAR 59 12 ff.
– material change  MiCAR 69 5
– naming and shaming  MiCAR 59 30
– notification  MiCAR 69 1 f.
– other undertaking  MiCAR 59 22
– prevention of market abuse  MiCAR 92 5
– private enforcement  MiCAR 59 32
– qualifying holdings  MiCAR 68 15
– registered office  MiCAR 59 14 f.
– See Crypto-asset service provider 

MiCAR 3 19
– suitability  MiCAR 69 6 f.
– suitability assessment  MiCAR 68 9 f.
CBDC  MiCAR 2 5
CDR
– general part  PR 13 9
Ceasing of data records  MiFID II 69 5
Central competent authority  MiFID II 57 56
Central counterparty (CCP)  MiFID II 55 4
– access  MiFIR 38 1 f., 35-37 1 f.
Central securities depositories  MiFID II 2 30
Certain financial entities  MiCAR 60 1 ff., 64 7 f.
Circuit breaker  SSR Arts 18 to 26 11 f.
Circular trade
– crypto market manipulation  MiCAR 91 6
Civil liability
– Member State  PR 11 9
CJEU
– MiCAR  MiCAR 86 6
Claim against the issuer
– general unsecured claim  MiCAR 49 5
Class action  MiFID II 74 1
Classification
– of crypto-assets  MiCAR 4 14, 18
– request  MiCAR 57 4
– significant  MiCAR 56 13
– stringent requirement  MiCAR 56 20
Class of shares  MiFID II 51a 12, 18, 20 ff.
Clearing  MiFIR 25-27 1 f.
– access by third-country firms  MiFIR 38 1 f.
– access to  MiFIR 35-37 1 f.
Clearing and settlement systems
– connected collateral  SFD 9 12
– cross-border problems  SFD 1 5
– direct participants  SFD 2 10
– effects  SFD 1 3
– formal arrangement  SFD 2 3
– functioning  SFD 1 2
– governing law  SFD 2 7
– indirect participants  SFD 2 12
– notification  SFD 2 8, Art. 10a 3
– other EU legal acts  SFD 2 9
– two-party arrangements  SFD 2 5
Clearstream case  MiFIR 35-37 5
Client
– agreements  MiFID II 25 24
– best interests  MiCAR 78 1
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– handling  MiFID II 28 1
– interests  MiCAR 81 1
– limit orders  MiFID II 28 6
– natural or legal person  MiCAR 71 3
– order  MAR 7 33
– order allocation policy  MiFID II 28 5
– rights  MiCAR 82 14
Climate impact  MiCAR 66 27 f.
Close links  MiCAR 63 9
Close-out netting
– and third-party rights  FCD 7 7
– purpose and concerns  FCD 7 1
– recognition  FCD 7 6
– scope  FCD 7 3 f.
Cognitive bias
– herd behaviour  MiCAR 53 5
Collateral security
– definition  SFD 2 15
– function  SFD 9 2 f.
– purpose  SFD 1 8
Commercial and execution Policy  MiCAR 77 1
Commission Delegated Regulation 

MiCAR 31 5
Committee of European Securities Regulators 

PRIIPR 1 3
Commodity derivative  MAR 7 30; MiFIR 2 9
– agricultural  MiFID II 57 25
– critical or significant  MiFID II 57 25
– definition  MiFID II 57 21
– position limits  MiFID II 57 1 f.
– position reporting  MiFID II 58 1 f.
Comparable guarantee  MiCAR 67 12
Competition law  MAR 30 19
Complaint
– decision  MiCAR 71 19
– investigation  MiCAR 71 18
– language  MiCAR 71 16
– resolution  MiCAR 71 18
– template  MiCAR 71 15
Complaint filling
– electronic  MiCAR 71 17
– language  MiCAR 71 14
– means  MiCAR 71 14
– post  MiCAR 71 17
– template  MiCAR 71 14
Complaints-handling procedure
– description  MiCAR 71 10
– in other EU legislation  MiCAR 31 2 f.
– purpose  MiCAR 31 1
– recourse to civil courts  MiCAR 31 7
– scope of application  MiCAR 31 6
Complex legal regime  MiCAR 56 6
Compliance costs  Intro 12
Comprehension alert  PRIIPR 8 11
Condensed financial statements  TD 5 13 f.
Conduct of business  MiCAR 14 1
Conduct of business duty  MiCAR 27 1 ff.
– best interest  MiCAR 27 13

– communication  MiCAR 27 12
– complaints-handling procedure 

MiCAR 27 6
– equally  MiCAR 27 14
– fairly  MiCAR 27 10
– guiding principle  MiCAR 27 1
– honestly  MiCAR 27 10
– in other EU legislation  MiCAR 27 3
– perils of an unregulated crypto market 

MiCAR 27 2
– private law effect  MiCAR 27 7
– professionally  MiCAR 27 11
– retail holder protection  MiCAR 27 2
– sanctions  MiCAR 27 5
– supervisory authority  MiCAR 27 5
Conduct of business rules  Intro 1 f.; 

MiCAR 66 1, 11 f.; MiFID II 24 1 f., 25 1 f., 
26 1 f.

– best interest of the client  MiCAR 66 16
– fairly  MiCAR 66 14
– gold plating  MiFID II 24 53
– honest  MiCAR 66 13
– professionally  MiCAR 66 15
Confidential information  MAR 27 3 f.
Conflict of interests  MiCAR 14 4 f., 72 1 ff., 

79 2 f.
– detrimental to CASP  MiCAR 72 9
– detrimental to client  MiCAR 72 8
– disclosure  MiCAR 72 4, 6
– disclosure rules  MiCAR 72 5
– external  MiCAR 72 3
– identification  MiCAR 72 4
– internal  MiCAR 72 3
– organizational rules  MiCAR 72 5
– potential circumstances  MiCAR 72 7
– prevention  MiCAR 72 4 f.
– relationship type  MiCAR 72 7
Conflict of laws  MiCAR 13 6, 82 13
– covered issues  FCD 9 12 f.
– lex conto sitae  FCD 9 7 f.
– no renvoi  FCD 9 11
– purpose and scope  FCD 9 1 f.
Conflicts of interest  MiFID II 23 1 f.
– custodian  MiCAR 37 6
– definition  MiCAR 32 1
– disclosure  MAR 20 35 f.; MiCAR 32 11 ff.; 

MiFID II 23 7 f.
– horizontal conflict  MiCAR 32 5
– identification, prevention, management 

MiCAR 32 9 f.
– in other EU legislation  MiCAR 32 17
– material scope of application  MiCAR 32 3
– personal scope of application  MiCAR 32 3
– policy  MiFID II 23 6
– purpose  MiCAR 32 2
– reserve of assets  MiCAR 32 18
– vertical conflict  MiCAR 32 4, 6
Consob  MAR 30 8
Consolidated Admissions and Reporting 

Directive (CARD)  MiFID II 51a 4
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Consolidated tape provider  MiFIR 20 4
Constitutional identity  MAR 23 12
Consumer protection  MiCAR 77 11
– client safeguard  MiCAR 74 1
Content and format of prospectus
– variety of factors  PR 13 8
Continuous auction order book  MiFIR 3 14, 

8 10
Control  MiCAR 83 13
Controlled undertaking  TD 2 10 f.
Cooperation  MAR 26 5 f.
– between national competent authorities 

MAR 31 6; MiFID II 87 5
– with third countries  AIFMD 34 1 f.
Core platform service  MiCAR 56 16
Cornering  MiFID II 57 50
– crypto market manipulation  MiCAR 91 14
Corporate group
– ad hoc disclosure  MiCAR 88 7
CRAR
– announcement in timely manner 

CRAR 10 5
– application for registration of rating agency 

CRAR 14–20 12
– branch outside EU  CRAR 14–20 10
– causality  CRAR 35a 12
– central bank rating  CRAR 2 7
– conflict of interest  CRAR 6 1 f., 7, 6b 5, 7 1
– credit score  CRAR 2 8
– disclosure  CRAR 10 1, 4
– discontinuing a rating  CRAR 10 7
– double rating requirement  CRAR 8c 5
– employees  CRAR 7 4 f.
– error in rating method  CRAR 8 17
– European Rating Platform  CRAR 11a 1, 4 f.
– exchange of information between supervisory 

authorities  CRAR 34–35 1 ff.
– exemptions  CRAR 2 5 f.
– export insurance agencies  CRAR 2 6
– external rating  CRAR 3 12
– fees  CRAR 13a 1
– fines  CRAR 36–39 4 f.
– function of ratings  CRAR 3 5
– gross negligence  CRAR 35a 17
– independence of rating agency  CRAR 8c 4
– internal rating  CRAR 3 12
– investor pays model  CRAR 3 16 f.
– issuer pays model, rating agency  CRAR 6 2
– liability of rating agency  CRAR 35a 1 f.
– limitation period  CRAR 36–39 8
– major shareholder  CRAR 6a 4
– methodology of rating  CRAR 8 1
– operational requirements  CRAR 6 10
– outsourcing, rating agency  CRAR 9 4
– presentation of a rating  CRAR 10 8
– private international law  CRAR 35a 19 f.
– private rating  CRAR 2 6, 4 8
– prognosis  CRAR 3 9
– rating, definition  CRAR 3 1 f.
– rating methodology  CRAR 8 7 f.

– registration, rating agency  CRAR 14–20 1, 
5 f.

– rotation requirement  CRAR 6b 5 f.
– rotation system  CRAR 7 7 f.
– sovereign rating  CRAR 8a 5 f.
– structured finance instruments  CRAR 10 9
– supervision by ESMA  CRAR 21–25a 1 ff.
– supervisory fees  CRAR 14–20 14 f.
– systemic significance  CRAR 3 20
– third-country rating  CRAR 4 5 f., 5 5
– unsolicited rating  CRAR 8a 7 f., 10 10
Credit Default Swaps  SSR Intro 7, 14 1
Credit institutions  MiCAR 60 10
– CRD IV  MiCAR 54 7
Credit transfer  SEPAR 2 2
Criminal sanctions  MAR 30 2, 10
Crisis preparation step
– timely intervention  MiCAR 55 6
Criticism  MiCAR 50 7
Cross-selling  MiFID II 24 52
Crypto-asset  MiFID II 4 8, 24 f.
– definition  MiCAR 2 11, 3 3 ff.
– FCA  MiCAR 53 2
– other than asset-references tokens 

MiCAR 4 1 f.
– that are not financial instruments 

MiCAR 86 9
Crypto-assets
– other than e-money tokens  MiCAR 4 1 f.
Crypto-asset service
– CASP  MiCAR 50 5
– definition  MiCAR 3 22 ff.
Crypto-asset service provider  MiCAR 59 1 ff., 

83 1 f., 84 1 f.
– Definition  MiCAR 3 19 ff.
– significant  MiCAR 85 1 f., 5 f.
Crypto-asset white paper
– content  MiCAR 6 1
– content and form  MiCAR 51 8
– function  MiCAR 6 6
– information asymmetry  MiCAR 51 1
– informed decision  MiCAR 48 5
– notification  MiCAR 48 10
– preparation  MiCAR 6 1
– publication  MiCAR 28 1 ff.
Crypto-currency
– inside information  MiCAR 87 17
Crypto Winter  MiCAR 56 18
CSD  MiCAR 60 11
CSDR  MiFID II 2 30
Culpa in eligendo  MiCAR 37 4
Currency token
– market abuse  MiCAR 86 9
Custodian  MiCAR 37 2 ff., 70 2
– liability  MiCAR 37 8
Custody  MiCAR 37 2 ff., 70 1
Customer complaint  MiCAR 71 9
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Dark pool trading  MiFIR 5 12, Foreword 5
– impact of  MiFIR Foreword 6
Data processing  MAR 29 1
Data publication arrangements
– access  MiFIR 3 15
Dealing on own account  MiFID II 1 7
Debtholders
– electronic communication  TD 18 17
– equal treatment  TD 18 6 f.
– information requirements  TD 18 9
– large denomination  TD 18 15, 20 14
– meeting-related information  TD 18 11
– proxy facilitation  TD 18 12
Debt instruments  SSR 1 6
Debtor’s Property  MiCAR 70 5
Decentralisation  MiCAR Intro 8
Decentralised Finance (DeFi)  MiCAR 2 3
– issuance  MiCAR 16 5
Deferred publication  MiFIR 11 6, 20 18
– large in scale transactions  MiFIR 11 7
Definitions  MAR 3 1 f.
– divergence  MiCAR 53 6
– equity and non-equity securities  PR 2 14
– equity securities  PR 2 15
– home Member State  PR 2 22
– host Member State  PR 2 23
– money-market instruments  PR 2 13
– non-equity securities  PR 2 16
– offer of securities to the public  PR 2 8
– qualified investors  PR 2 17 f.
– securities  PR 2 10
Delegation
– of functions  PR 20 20
Denomination
– non-euro  MiCAR 56 23
Depositary  AIFMD 21 1 f.
– appointment and duties  UCITSD 22 4 f.
– delegation to third parties  UCITSD 22a 3 f.
– European passport  UCITSD 23 2 f.
– inability  UCITSD 25 3 f.
– informational intermediary  UCITSD 26a 2
– legal entity  UCITSD 23 2 f.
– liability  UCITSD 22a 5, 24 3 f.
– replacement  UCITSD 26 3
Deposit in a credit institution
– 30 % of funds  MiCAR 54 6
Depository receipts  TD 2 8
Derivaties  MiCAR 86 5
Derivatives  MiFID II 51 8
– clearing obligation  MiFIR 29 1
– trading obligation  MiFIR 28 1 f.
Destination principle  MiCAR 59 6, 61 4
Detailed programme of operations 

MiCAR 57 4 f.
Diem  MiCAR Intro 3
Different approaches to civil liability
– risk for cross-border offers  PR 11 12

Direct concern
– ad hoc disclosure  MiCAR 88 8 ff.
Direct debit  SEPAR 2 2
Direct electronic access  MiFID II 2 13
Directors’ dealings  MAR 19 1 f.
Disclosure  MiCAR 82 10 f.; MiFID II 24 15 f.
– investment advice  MiFID II 24 28 f.
– mandated disclosure  MiFID II 24 19 f.
– obligation for firm quotes  MiFIR 14 6
– of inside information  MiCAR 90 4 f.
– to investors  AIFMD 23 1 f.
Disclosure of conflict of interest
– general nature  MiCAR 72 12
– sources of conflict of interest  MiCAR 72 12
Disclosure of risks  MiCAR 66 21 ff.
Distributed Ledger Technology
– definition  MiCAR 3 6 ff.
– similiar technology  MiCAR 3 8
Distribution of crypto-assets
– other than asset-referenced tokens or e-

money tokens  MiCAR 4 1
Dodd-Frank Act
– derivatives trading obligation  MiFIR 28 4
DORA  MiCAR 68 22, 73 5
Duties
– of market operators and investment firms 

MAR 16 3
– of the operator in admission to trading 

MiCAR 5 8
– to communicate fairly  MiCAR 14 4 f.
Duty of fairness
– of offerors and persons seeking admission to 

trading of crypto-assets  MiCAR 14 4 f.
Duty of honesty
– of offerors and persons seeking admission to 

trading of crypto-assets  MiCAR 14 4 f.

EBA
– final decision  MiCAR 56 21
– guidelines  MiCAR 34 4, Intro 46, 47 2, 46 5, 

47 8
EBA RTS  MiCAR 31 5, 32 8, 35 10
Effectiveness  MAR 23 13
Effects doctrine  MAD 10 2, 6; MAR 22 6
Effects principle  MiCAR 2 22 ff.
Electronic mandate  SEPAR 5 7
Electronic means  TD 2 30 f.
Electronic money
– definition  MiCAR 3 11 ff.
– EMD2  MiCAR 48 3, 8, 58 1
– functional similarity  MiCAR 48 12
– institutions  MiCAR 60 13
Elektronisches Lastschriftverfahren 

SEPAR 1 11, 5 13
Eligible counterparties  MiFID II 30 1 f.
– investor protection  MiFID II 30 3
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EMIR
– CCP clearing  MiFIR 28 3
– connection to MiFIR  MiFIR 28 6
Emission allowances  MAR 2 3, 7 32, 8 10, 11 5, 

17 49 f.; MiFID II 51 7
– auctions  MAR 2 3, 8 10
– delaying disclosure  MAR 17 112 f.
– disclosure timing  MAR 17 57 f.
– inside information  MAR 17 55 f.
– market participants  MAR 17 47 f., 51
Empty voting  TD 13 37 f.
EMT  MiCAR 48 1
EMT white paper
– content  MiCAR 51 10
Engel criteria  MAR 30 7
Enron scandal  MAR 20 2
Environmental impact  MiCAR 66 27 f.
Equal treatment  MiCAR 14 5 f.
Equivalence
– mechanism  MiFIR 47 1
– of third country regime  MiFIR 33 3
– of third country venues  MiFIR 28 25
ESAP
– information  CRAR 13a 2
– KID  PRIIPR 29a 6
– PRIIP  PRIIPR 29a 6
ESMA  Intro 21; MAR 22 4 ff.; MiCAR 85 1
– cooperation  MAR 26 1, 5 f., 33 1
– notification  MAR 30 11
– Q&As  PR 26 10
– supervisory power  MiCAR 85 10 f.
ESMA Delegated Regulation
– detailed requirements  PR 22 10
ESMA Regulation  MAR 22 6
EU-authorised bank  MiCAR 54 7
EU Growth Prospectus
– content, format and order  PR 15 9
– flexibility  PR 15 13
– issuer’s strategy and objectives  PR 15 11
– lower disclosure obligation  PR 15 6
– material risks  PR 15 12
– reduced amount of information  PR 15 8
– simplification  PR 15 14
EU Listing Act
– effectiveness  PR Intro 23
– EU Listing Act amendments  PR 1 32, 3 8, 

6 18, 7 15, 9 12, 13 22, 14 13, 15 15, 16 16, 
17 9, 20 22, 21 15, 23 20, 27 10, 30 11

– Future amendments  PR 3 10, 6 22, 7 18, 
13 24, 14a 9, 15 20, 27 12

– scope  PR Intro 22
EU Recovery Prospectus
– advantages  PR 14a 7
– secondary offers of shares  PR 14a 6
European electronic access point  TD 21 25, 

23a 4 f.
– issuer disclosures  MAR 21a 8 f.; TD 23a 8 f.
– lawmaking powers  TD 22 1 f.

European passport  MiCAR 16 7, 59 28 f.; 
MiFID II Intro Ch. I 1 f.; MiFIR 46 4 f.

– and equivalence  MiFIR 47 3 f.
– cross-border provision of services 

MiFID II 34 1 f.
– establishment of a branch  MiFID II 35 1 f.
– notification  MiFID II 34 7 f.
– principles  MiFID II 34 5 f.
– remote users  MiFID II 34 16
– reverse solicitation  MiFID II 42 1 f.
– supervisory powers  MiFID II 35 14 f.
– third country firms  MiFID II 39 1 f.
– third country investment firms: authorisation 

MiFID II 41 2 f.
– third country investment firms: operating 

conditions  MiFID II 41 6 f.
– third Country investment firms: register 

MiFIR 46 4 f.
– third country investment firms: withdrawal of 

authorisation  MiFID II 43 1 f.
– tied agents  MiFID II 34 9 f.
European Rating Platform  CRAR 11a 1, 4 f.
European Securities Committee  TD 27 5
European Security Markets Authority (ESMA)
– guidelines  SSR Intro 4
– key concepts paper  AIFMD 4 2
– Q&A  SSR Intro 4
– review & evaluation  SSR 6 4
– thresholds  SSR 6 6
European single access point  MAR 21a 1 f.; 

TD 23a 1 f.
– background  MAR 21a 2 f.; TD 23a 2 f.
– decisions on sanctions  MAR 21a 15 f.; 

TD 23a 11 f.
– disclosure  MAR 21a 6; TD 23a 6a
– fitness check  TD 23a 5a
– format  TD 23a 10
– metadata  TD 23a 10
– national OAMs  MAR 21a 7; TD 23a 7
– objective  MAR 21a 4 f.; TD 23a 6
European single electronic format  TD 4 24 f.
Ex-ante notification  PRIIPR 5 5
Exceptions
– equivalent documents to a prospectus 

PR 1 25
– nature of the issuer or the guarantor  PR 1 17
– non-fungible shares of capital  PR 1 19
– size of the issuance  PR 1 20
– types of offerings to the public  PR 1 22
– types of securities  PR 1 15
Excessive jurisdiction  MAD 10 10
Exchange
– for physical  MiFIR 2 12, 9 13
– limits  MiCAR 77 1
Exchangers  MiCAR 77 1
– definition  MiCAR 77 9
– Non-discriminatory commercial policy 

MiCAR 77 13
– Order execution; Transparency 

MiCAR 77 17
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– Pricing  MiCAR 77 15
– Rule of Conducts; Compliance models 

MiCAR 77 11
Exchange-traded funds  MiFID II 49 14 f.
Exchange-traded note  MiCAR 86 5
Execution  MiFID II 25 17, 21 f.
– of quotes  MiFIR 15 13
Exemptions
– COVID-19  PR 1 29
– for market making activities and primary 

market operations  SSR 17 9 f.
– for UCITS  PRIIPR 34 2
– from drafting, notifying and publishing a 

crypto-asset white paper  MiCAR 4 28 ff.
– from prospectus for qualified investors 

PR 1 23
– from prospectus for small offers  PR 1 24
– from the authorization requirement 

MiCAR 4 33
– market making activities  SSR 17 1
– primary market operations  SSR 17 1
– principal trading venue in third country 

SSR 16 1
– securities admitted to trading on a regulated 

market  PR 1 30
Ex officio  MAR 23 8
Extractive Industry Transparency Initiative 

TD 6 3
Extraterritorial  MiCAR 2 22
– jurisdiction  MAD 10 5, 9

Facebook
– Libra/Diem  MiCAR 56 7
Failure of supervision or control  MAD 7-9 6
Fair, clear and not misleading communication 

MiCAR 66 17 ff.
Fair, clear and not misleading information 

MiCAR 53 10
FCD
– cash  FCD 1 10
– close-out netting  FCD 7 1 f.
– commercial loans  FCD 1 16 f.
– covered issues  FCD 9 12 f.
– credit claims  FCD 1 12, 5 11
– financial instruments  FCD 1 11
– form  FCD 1 26, 3 1 f.
– good faith protection  FCD 8 9 f.
– insolvency procedings, financial collateral 

FCD 4 12, 8 1 f.
– non-financial parties  FCD 1 4 f.
– possession or control  FCD 1 4 f.
– re-characterisation  FCD 6 1
– scope  FCD 7 3 f.
– security  FCD 1 20
– suspect period rules  FCD 8 7 f.
– transfer of title  FCD 1 19
– useable assets  FCD 1 9 f.
– zero-hour rules  FCD 8 4 f.
Fictitious device
– crypto market manipulation  MiCAR 91 9

Fiduciary duties  MiCAR 14 5 f.
Finality
– and actio pauliana  SFD 3 8
– and insolvency proceedings  SFD 3 3 f.
– and settlement  SFD 3 7
– elements  SFD 3 1
Final offer terms
– announcement or notice  PR 17 6
Financial advice
– suitability  MiFID II 25 5
Financial collateral
– agreement  FCD 4 4
– and commercial loans  FCD 1 16 f.
– and good faith protection  FCD 8 9 f.
– and insolvency proceedings  FCD 4 12, 8 1 f.
– and suspect period rules  FCD 8 7 f.
– and zero-hour rules  FCD 8 4 f.
– appropriation  FCD 4 8 f.
– by security  FCD 1 20
– by transfer of title  FCD 1 19
– cash  FCD 1 10
– credit claims  FCD 1 12
– enforcement event  FCD 4 5
– financial instruments  FCD 1 11
– formal requirements  FCD 3 1 f.
– form of agreement  FCD 1 26
– importance  FCD 4 1
– non-financial parties  FCD 1 4 f.
– option  FCD 4 11
– options  FCD 4 7
– parties  FCD 1 2 f.
– possession or control  FCD 1 21 f.
– relevant financial obligations  FCD 1 14 f.
– top-up and substitution collateral 

FCD 8 14 f.
– useable assets  FCD 1 9 f.
Financial crisis  TD 1 6
– OTC trading  MAR Intro 6
Financial instruments  MiCAR 2 17 ff., 3 15 ff.; 

MiFID II 4 24 f.
– aggregation  TD 13 24
– aggregation with shares  TD 13a 4 f.
– applicability of MAR  MiCAR 86 10
– Asset-referenced tokens 

MiCAR Intro III 3 2
– basket or index  TD 13 28 f.
– characteristics  MiCAR 86 11
– delta adjustment  TD 13 25 f.
– disclosure under Transparency Directive 

TD 13 7 f.
– process of suspension  MiFID II 32 8
– removal from trading  MiFID II 32 1 f.
– stablecoin  MiCAR 3 17
– suspension from trading  MiFID II 32 1 f., 

52 5
Financial promotions regime
– UK  MiCAR 53 2
Financial stability  MAR 17 87
Financial statements  TD 4 8 f.
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Financial system
– global systemically important bank 

MiCAR 56 11
Firm organization  MiCAR 14 1
Fit & proper
– good repute  MiCAR 62 13 ff.
Fixed overheads  MiCAR 67 4
– calculation  MiCAR 67 7
Flexible definition  MiCAR 2 18 f.
Forced territoriality  MiCAR 59 12 ff.
Form
– machine-readable format  MiCAR 51 15
Fortress Europe
– MiCAR  MiCAR Intro 17 f.
Fragmentation  MiFIR 2 10
FRAND  MiFIR 35-37 4
Freedom of establishment  MiCAR 65 2 f.
Freedom of expression  MAD 3-6 11
Freedom of the press  MAD 3-6 11; MAR 21 8
Freedom to provide services  MiCAR 65 2 f.
Free float  MiFID II 51a 1, 7, 15 ff.
Front-running  MiCAR 89 11
– inside information  MiCAR 87 19
Fungibility  MiCAR 2 13 f.; MiFID II 51a 12, 23

Gatekeeper
– Digital Markets Act  MiCAR 56 16
GDPR  MAR 29 2
Genuine connection  MAD 10 5
Global financial crisis  MiCAR 80 2; 

MiFIR Intro 39-43 4
– role of derivatives  MiFIR 28 9
Global stablecoins
– FSB High-level Recommendations 

MiCAR 56 3
– GSA  MiCAR 49 3
Governance arrangements
– content  MiCAR 34 5 f.
– purpose  MiCAR 34 1
– specification by EBA Guidelines 

MiCAR 34 8 ff.
Government payments report  TD 6 8 f.
– addressee  TD 6 8 f.
– breach  TD 28a 3
– components  TD 6 12 f.
– enforcement  TD 6 19, 7 1
– liability  TD 7 8 f.
– publication  TD 6 18
– reporting period  TD 6 11
– responsibility  TD 7 6 f.
– sanctioning power  TD 28b 1 f.
Grandfathering  MiCAR 65 23 f.
Granting interest
– prohibition  MiCAR 50 1
Guidelines  MiCAR 14 3 f., 12 f.
– legally binding  MiCAR 61 23

Half-yearly financial report  TD 5 1 f.
– 2013 reform  TD 5 3
– additional elements  TD 5 24 f.
– addressee  TD 5 5 f.
– audit  TD 5 26 f.
– breach  TD 28a 3
– condensed financial statements  TD 5 13 f.
– enforcement  TD 5 32, 7 1 f.
– format and contents  TD 5 4 f.
– interim management report  TD 5 20 f.
– liability  TD 5 32, 7 8 f.
– origins  TD 5 3
– publication  TD 5 29 f.
– purpose  TD 5 1
– responsibility  TD 7 6 f.
– responsibility statement  TD 5 23
– sanctioning power  TD 28b 1 f.
Handling
– timeframe  MiCAR 71 19
Handling complaints
– prompt, fair and consistent  MiCAR 71 10
Harmonisation  MiCAR 49 1, 54 4; 

MiFID II 51a 14
Higher capital requirements  MiCAR 58 3
High-frequency trading
– additional notification requirement 

MiFID II 17 13
– application of MiFID II  MiFID II 4 17 f.
– authorisation  MiFID II 17 9 f.
– direct electronic access  MiFID II 17 21 f.
– effective systems and controls 

MiFID II 17 10 f.
– function as general clearing member 

MiFID II 17 26 f.
– implementing legislation  MiFID II 17 28
– market makers  MiFID II 17 20 f.
– organisation  MiFID II 17 9 f.
– record keeping  MiFID II 17 15
– reporting  MiFID II 17 14 f.
Highly liquid instruments
– Regulatory Technical Standards 

MiCAR 54 8
Home Member State  CRAR 3 23; TD 2 16 f.
– Brexit  TD 2 23a f.
– control  TD 26 4 f.
Host Member State
– ancillary position  TD 26 5
– role  TD 26 1 f.
– self-action  TD 26 7
Hybrid trading systems  MiFIR 3 14

IBAN-only rule  SEPAR 5 12
ICO  MiCAR Intro 2
Identification  MiCAR 82 6
IFD  MiFID II 1 6
IFR  MiFID II 1 6
Illiquid instruments  MiFIR 9 12
Impact assessment
– EMT regime  MiCAR 48 7
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Impersonation  MiCAR 59 24
Implementing Technical Standards
– ad hoc disclosure  MiCAR 88 4
Incentives  MiCAR 79 8 f.
Incorporation by reference
– flexibility  PR 19 6
Independent advice  MiCAR 81 6
Independent audit  MiCAR 58 11
Indicement
– insider dealing  MiCAR 89 14 ff.
Indirect clearing  MiFIR 30 1 f.
– foridentifying  MiFIR 30 14
– gross omnibus account  MiFIR 30 13
– insolvency protection  MiFIR 30 16 f.
– net omnibus account  MiFIR 30 13
Inducements  MiCAR 80 5 f., 81 5; 

MiFID II 24 38 f.
– research  MiFID II 24 44
Inflow transaction  MiCAR 56 17
Information asymmetries  Intro 8; MiCAR 30 1
– informed decision  MiCAR 53 1
Information barriers  MiCAR 79 5
Information-based market manipulation 

MiCAR 91 11
Information model  TD 1 2
Information on pricing  MiCAR 66 25 f.
Information storage  MiFIR 22 16
Initial Coin Offering (ICO)  MiFID II 4 25
– application of MiFID II  MiFID II 4 24 f.
Inside information  MAD 3-6 4; MAR 7 1 f., 

8 23, 17 21 f.
– concept  MAR 7 8
– definition  MAR 17 8; MiCAR 87 1
– delaying disclosure  MAR 17 61
– direct concern  MAR 17 22 f.
– disclosure  MAR 17 1 f.
– disclosure process and substance 

MAR 17 30 f.
– examples  MAR 17 25a
– financial crisis  MAR 17 87 f.
– financial institution  MAR 17 88 f.
– future events  MiCAR 87 6
– general market data  MAR 17 25
– immediate disclosure  MAR 17 28 f.
– Language  MiCAR 87 11
– liquidity assistance  MAR 17 89
– liquidity problem  MAR 17 89 f.
– major holdings  MAR 17 26
– MAR and MiCAR  MiCAR 87 2
– marketing  MAR 17 35
– mixed communications  MAR 17 34
– multi-step process  MAR 17 82
– Netting  MiCAR 87 3
– non-public  MiCAR 87 8
– possession  MiCAR 89 3, 90 3
– Price-sensitivity  MiCAR 87 13
– Protraced process  MiCAR 87 7
– reform  MAR 17 82a f.

– Specific  MiCAR 87 4
– subsidiary  MAR 17 26
– Territorial dissemination  MiCAR 87 11
– unlawful disclosure  MAR 10 4 f.
– Use  MiCAR 89 9
Insider dealing prohibition  MAD 3-6 4; 

MAR 8 11, 14 1, 4
– crypto market  MiCAR 89 7 ff.
– purpose  MiCAR 89 1
Insider list  MAR 18 1 f.; MiCAR 86 7
– access  MAR 18 34
– access to inside information  MAR 18 20, 

23 f.
– accuracy  MAR 18 34
– addressee  MAR 18 9 f.
– background  MAR 18 5 f.
– compliance  MAR 18 35 f.
– consultants  MAR 18 12 f.
– contents  MAR 18 24 f.
– credit institutions  MAR 18 14
– data protection  MAR 18 44a
– definition  MAR 18 18
– delegation  MAR 18 15 f., 38
– drawing up  MAR 18 17
– EAMPs  MAR 18 11
– electronic format  MAR 18 29
– electronic means  MAR 18 46 f.
– event-specific list  MAR 18 32
– exceptions  MAR 18 48 f.
– form  MAR 18 29 f.
– group of persons  MAR 18 33
– instructing insiders  MAR 18 35 f.
– issuers  MAR 18 10 f.
– lawyers  MAR 18 12 f.
– obligations  MAR 18 16 f.
– permanent insiders  MAR 18 31
– persons acting on behalf or account 

MAR 18 12
– persons to be included  MAR 18 19 f.
– potential access to inside information 

MAR 18 23a
– purposes  MAR 18 2 f.
– reform  MAR 18 14a
– sections  MAR 18 30
– SME growth market  MAR 18 48 f.
– SMEs  MAR 18 48 f.
– software  MAR 18 29
– special regime  MAR 18 49a f.
– storage  MAR 18 43 f.
– template  MAR 18 25, 31, 50
– transmission  MAR 18 45 f.
– updating  MAR 18 39 f.
– usefulness  MAR 18 4a
Insiders
– primary  MAR 8 2
– secondary  MAR 8 2
Insolvency  MiCAR 49 5
– cross-border  MiCAR 74 5 f.
– withdrawal of authorisation  MiCAR 55 3
Insolvency proceedings  SFD 2 13
– chain of information  SFD 6 6 f.
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